I. INTRODUCTION
The patient sits perfectly still as the robotic arm grabs her arm and rotates it back and forth.' Her primary care physician, suspecting a fractured ulna, looks on from nearby. Finally, the robotic arm stops, and the consulting physician, from a hospital 100 miles away, speaks up on the computer monitor, "I have reviewed the X-rays and have manipulated the patient's arm, and I believe that you are correct, the ulna is fractured. " 2 In another part of the world, paramedics on the scene of an emergency suspect that the patient has had a stroke. They hook up a laptop computer equipped with a video camera and establish a satellite link with the hospital. 3 The on-call physician asks the patient a series of questions and that she perform a series of manual tasks. 4 The physician, from the hospital, observes the patient's verbal and physical responses and confirms the paramedics' suspicion that the patient has suffered a stroke. 5 As a result, treatment begins within the hour, and the patient regains the use of her arm, suffering only negligible speech impediments. 6 A man feels a bit of a stomachache while hiking in a remote location and asks his watch what the problem might be. His watch, which continuously monitors his health by noting changes in blood pressure, heart rate, and skin temperature, responds that his stomach acid levels are elevated and are causing mere indigestion. This watch is equipped with a "personal medical assistant" (PMA), an artificially intelligent computer with software that can determine if the patient requires any changes in lifestyle or medical Product (GDP) spent on health care has increased from 5.1 % in 1960 to 13.6% in 1996. 14 An estimated 14% of the GDP will be spent on health care in the year 2000 and that amount will climb to 15% by the year 2005. " The U.S. military currently devotes 6% of its Department of Defense budget to health care where fifteen years ago health care accounted for only 3 %. 16 In response to this increase in spending on health care, new methods of delivery must be developed so that a greater number of Americans can receive health care in a more cost-effective manner. Dr. Eric Tangalos of the Mayo Clinic has suggested that "the export of U.S. medical expertise," partially with telemedicine, could provide enough money to "fund our domestic health care system." 7 Furthermore, an estimated forty to sixty billion dollars a year could be saved with the implementation of an interactive telemedicine system.' 8 The health care system in the United States is in a state of turmoil. Despite the pervasiveness of private health insurance coverage and the existence of some public health insurance programs, an estimated 16% of the U.S. population lacks health insurance.' 9 In addition, many people who live in rural communities must rely exclusively upon the care provided by Sole Community Hospitals.' For these hospitals and communities there are many (Health Administration Press 1999). Next to social security, the United States spends more money on health care than any other government service. See id. at 7. These expenditures on health care "significantly exceed expenditures for defense, education, transportation, agriculture, and other government services." Id. Moreover, "the United States allocates a greater proportion of its GDP to health care than do other countries, more than twice that of the United Kingdom, and nearly double that of Japan." Id. at 23. 
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A GLOBAL HOSPITAL IS CLOSER THAN WE THINK advantages to a telemedicine program. First, eliminating the need for patient trips to metropolitan areas in order to visit specialists can reduce costs." Also, more physicians may choose to practice in rural areas because the concern of professional isolation would be reduced.2 Finally, since many rural hospitals had to adapt to rising costs of national health care, they scaled down the services offered. 23 Utilizing telemedicine can help these hospitals stay open.
B. Current Uses and Developments of Telemedicine in the United States
The effect that telemedicine can have on the U.S. health care system is potentially unlimited, especially as technology continues to improve. Specifically, five of the top ten leading causes of death in the United States could be diagnosed and treated with the use of telemedicine.' The Center for Disease Control (CDC) cites heart disease as the leading cause of death in the United States.' Telemedicine is well equipped to combat heart disease by allowing for early diagnosis and treatment. Cancer, the second leading cause of death in the United States,2 can be addressed by allowing specialists to interpret x-rays, magnetic resonance imaging (MRI' s), and test results of patients not otherwise able to visit an oncologist. Early diagnosis and on the distance of the hospital from neighboring facilities... and a requirement that the hospital be located in a rural, nonmetropolitan statistical area." Id.
21. See Bradham, supra note 10, at 147. A 1992 study indicated that health care costs could be reduced by thirty-six billion dollars annually with the use of telemedicine. [R]ural hospitals play a unique role within the spectrum of hospital services in the United States. Rural Hospitals, although they are much smaller than their urban counterparts, are not merely scaled down versions of their city cousins. The common denominator of small rural hospitals is that they make available a menu of basic services to their local communities... the evidence shows that rural hospitals continue to concentrate on the basic "plain vanilla" services which are within the competence of local health care providers ... these hospitals are basic public service organizations, for the most part community owned and community run, more akin to public wishes than entrepreneurial ventures. 29 which is beneficial to the patient because early treatment increases the chances of survival, can also be diagnosed via telemedicine. 3 0 Telemedicine programs to combat diabetes 3 ' have also been implemented in the United States. 2 As technology continues to improve, telemedicine will be able to combat many more diseases that adversely affect people in the United States and throughout the world.
More people turn to the Internet for answers to health care questions." Internet use on the whole has increased dramatically in recent years.-However, physicians are not keeping up with the demand for medical information on the Internet. 35 Fortunately for rural communities, telemedicine has developed into a successful and widely used tool for patients to receive medical assistance from previously inaccessible physicians. However, access to telemedicine in the United States is still limited due to certain obstacles.
The 
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A GLOBAL HOSPITAL IS CLOSER THAN WE THINK initiative of each individual state. 3 6 The Medical College of Georgia has established one of the largest telemedicine programs in the country, "spending ten million dollars to link sixty remote locations with its medical center." 37 In addition, it is currently coordinating with the Georgia Institute of Technology in the development of an electronic hand. 33 This electronic hand can perform an initial diagnosis, complete with manual manipulations, on a patient in another part of the state or anywhere in the world. 39 Similarly, Massachusetts General Hospital in Boston developed a telemedicine program to promptly diagnose patients so that they can receive the treatment necessary within hours, greatly increasing a patient's chances of full recovery. 43 Several states have developed telemedicine programs, the most recent being West Virginia. Mountaineer Doctor Television (MDTV) is a two-way interactive audio-video system that allows a physician specialist at West Virginia University Health Science Center in Morgantown to 'consult with a patient at a distant site with full audio and video capabilities. 4 The system in West Virginia is used primarily for education. See id. "In 1998, over 1036 hours of medical education and 209 hours of administrative teleconferencing" dominated the network. Id. In addition, 146 hours were logged seeing patients "which. translates to over 680 patients seen." Id. The greatest benefit of telemedicine in West Virginia has been to rural physicians because it gives them access to the same levels of professional support that doctors in academic or urban settings experience on a daily basis. See id. In addition, rural hospitals have benefitted from telemedicine because they can keep patients in the community hospital who might otherwise have transferred to larger metropolitan hospitals. See id.
immediate and easily cognizable benefits to patients and doctors in rural areas. However, individual states are not the only users of telemedicine.
One of the most extensive users of telemedicine is the United States military." 2 The United States military uses telemedicine to treat personnel in the battlefield, on ships, and in airplanes. 43 At Walter Reed Army Medical Center, the military provides "well over 3,000 medical consults per year to armed forces personnel and their families worldwide."44 The Army Medical Department's telemedicine program uses "store and forward" technology 45 to send images and information over the Internet. Images are sent to tertiary care" physicians for review. The consulting physicians then render a diagnosis and return the diagnosis to the referring physician. 47 The military is also pioneering several new applications of telemedicine. For example, ,the military has developed the Personal Information Carrier, or "digital dog-tag", which carries a soldier's personal information as well as their entire medical record. 48 This dog tag contains all of the soldier's medical information to be read by physicians at all levels of care. 49 In addition, the Center for Total Access' is pioneering home health telemedicine for the care and monitoring of diabetic patients." The military also developed and implemented technology to care for patients suffering from heart problems, 52 problems,' cancer," hearing problems, 6 dermatological problems, 57 and kidney problems." The Army also established a World Wide Web site containing useful information beneficial to not only military personnel but the general public as well. 9 The Navy has a more comprehensive web site that provides information to the public and military personnel on virtually any medical topic ranging from what to do with an amputated arm to the dangers of smokeless tobacco.' In addition, the Navy has uploaded all field manuals concerning chemical and medical defense so that reserve or other organizations, such as local police and fire departments, can download treatment protocols from the Internet in the event of a biological or chemical emergency. 6 Commercial uses of the Internet are aiding hospitals in the treatment of high-risk elderly patients and are assisting in the home-delivery of health care. The LifeMasters web site allows patients to personalize their own health care page by uploading data such as weight, heart rate, and blood pressure. 62 Nurses review the pages looking for significant changes so that the patient and the treating physician can respond accordingly. The Federal Government recognizes telemedicine as a possible solution to the problems faced by rural communities.
7 As a result, various bills and fund allocations have been devoted to develop telemedicine programs in rural communities.7' However, the United States does not stand alone in its 
C. Current International Uses and Developments of Telemedicine
Many countries have implemented, or are in the process of implementing, a telemedicine system. 72 However, these efforts to utilize technologies associated with telemedicine remain hindered by a lack of technology. 3 Approximately eighty percent of the world's population does not have a telephone. 74 Those countries with telemedicine programs have various programs that widely differ. Some programs are controlled and regulated by the central government. 75 Other countries call upon the private sector to aid in the advance of telemedicine. 76 In addition, program initiatives vary across the borders. Some countries are interested in establishing a large telemedicine program that will encompass a large region (including other countries), 77 
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It helps to examine the extent of the telemedicine programs in other countries before examining the problems facing telemedicine on an international level. The World Health Organization (WHO) actively promotes telemedicine as a tool for improving world health.' Dr. Nakajima, Director-General of the WHO, stated, "The World Health Organization fully realizes that the rapid development of modern telecommunication technologies presents countries with a unique opportunity to improve the health of their populations."' The World Health Organization demonstrated the remarkable potential of telemedicine to the International Telecommunication Union (ITU) during an international TELECOM 97 Forum by presenting two live interactive transmissions between Moscow, Washington, and Geneva. 81 In addition, the World Health Organization began a worldwide surveillance program on the spread of drug resistance, pollution levels, reactions to toxic chemicals, and the adverse side effects of various pharmaceuticals. 8 2 However, the WHO is not the only organization to realize the benefits of telemedicine.
The European Union
Like many industrialized areas throughout the world, the European Union (EU) is experiencing an increase in its elderly population. The population of elderly people in the EU is expected to reach fifty-six million people by the year 2000, and the disabled population will total thirty-six to forty-eight million people. 3 The increases in these populations prompted the EU to commission the European Foundation Research Project to study the various uses of telemedicine throughout the EU. 88 The European Foundation has seven recommendations that they suggest would benefit Europe. These recommendations include a reorientation of health services towards primary health care. 9 In addition, it recommends that the study of telehealth and telemedicine and the use of telematic services be included in the basic and post-basic training of health care professionals.'
Malaysia
While the WHO is concentrating on promoting world health with the use of telemedicine, individual countries are initiating and developing their own telemedicine programs. Malaysia has announced plans to become a worldwide leader in Internet telecommunications technologies. 9 Among its plans is to be the world's first country to set-up a "cyber court. " 92. Id The "cyber court" would be "the first on-line reference center for criminal cases world-wide" an unidentified ministry official stated. Id. Since March 24, 1997, the parliament has passed several new "cyber-bills." Id. These bills cover "computer crimes, digital signature, intellectual property protection, and telemedicine development." Id.
addition, Malaysia plans on using its Multimedia Super Corridor (MSC) 93 to lure businesses to Malaysia and enhance government services."
The Malaysian Health Ministry has established a project to link all state and district hospitals and clinics nationwide on a common Virtual Private Network (VPN) platform. 95 Malaysia also successfully tested a teleradiology program that allows a paramedic at a remote district hospital to obtain radiographic films interpreted by a radiologist overnight.'" Malaysia furthered its goal of being a world wide leader in telecommunications by signing a Memorandum of Understanding with the United Arab Emirates (UAE) that facilitates the formation of a telemedicine program between the two countries.
1 07
In addition to creating an infrastructure that supports telemedicine programs, Malaysia is the first country in the world to create legislature that regulates telemedicine. The Telemedicine Act of 1997"° requires physicians to apply to the Malaysian Medical Council for a certificate to practice telemedicine.'o9 Physicians not licensed in Malaysia can also apply for this certificate." 0 However, a physician must obtain the consent of the patient before commencing treatment via telemedicine."' Finally, the Minister of Health has the power to create additional regulations as the challenges facing telemedicine become more apparent." 2
Australia
Australia is also positioning itself as an international leader in the provision of telemedicine." 3 Video conferencing telemedicine sites have increased from 30 in 1994 to more than 250 in 1999."" In addition, telemedicine sites for teleradiology have grown to 150.'S Australia conducted a trial run of its first international ophthalmic telemedicine link-up with Indonesia using technology developed in Australia. 1 6 This trial run involved over 100 highly detailed color pictures AGENCY, Nov. 26, 1998, available at 1998 WL 20444738. 
See Project Using Internet for Teleradiology Successful in
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of the eye being sent from Indonesia to Perth, Australia. 117 The Director of the Lions Eye Institute, Professor Ian Constable, explained that "[s]uch a technological breakthrough provides hope for the millions of people in the Third World who, without early detection of disease, face the prospect of going blind. ""' This technology enables ophthalmologists in Australia to examine a patient in another part of the world while simultaneously talking with the patient and the attending doctor. 9
Canada
Canada also implemented a telemedicine plan that allows rural communities to gain access to the same quality health care that they would receive from a larger, urban community.' 2 0 Similar to Australia's Lions Eye Institute plan, the Canadian plan permits nurses and physician assistants equipped with laptop computers and cellular phones to travel to rural communities to meet with patients in need of a wide array of treatment.' 2 ' After the nurses and physician assistants meet with the patients, they contact the physicians, via satellite communications, to receive instructions and help with the various treatments.' These treatments vary in scope from physical therapy to diagnosis and treatment of diabetes. " As the technology in Canada continues improving, so will the quality of care provided to its citizens. 124
Developments in Other Countries
Several other countries also recognize the potential of telemedicine and have implemented their own programs. [Vol. 1I:I1 computer system to improve cancer research. '5 Ireland also developed a telemedicine-teleconsultation system that enables doctors in Ireland to consult on-line with their colleagues in the United States and Europe. 26 Most countries collaborate their telemedicine practices by sharing advanced computers that make telemedical link-ups feasible. However, the United States limits the sharing of certain technologies' 2 to countries because of the potential threats to national security. 2 ' Despite this limitation on development, India has developed an advanced computer system that they will use to implement a telemedicine program. 1 29 Several other countries are in the process of developing a telemedicine program. Kuwait plans to develop a telemedicine program. 30 In Saudi Arabia, the Saudi Council of Ministers approved the use of the Internet in Saudi Arabia. 13 A "teraflop" machine is a supercomputer whose computing power exceeds two-thousand mega theoretical operations per second (MTOPS). Id. These "supercomputers" are considered a threat to national security because of their ability to launch nuclear weapons. Id. Despite restrictions by the United States, India has developed their own "teraflop" machine, called the "PARAM 10,000", and has committed it to developing a National Information Infrastructure (NII) which will allow for "collaboratories for scientific research, digital libraries, electronic governance and telemedicine with the common man in mind," stated Shyamal Ghosh, Secretary in the Department of 
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Africa has also enlisted the assistance of U.S. technology companies to develop and implement a telemedicine program. 34 
INTRODUCTION
The increasing use and reliance of foreign countries upon physicians and equipment from the United States presents multiple legal implications. Although international telemedicine creates many challenges, four major problems arise from this international relationship. First, can a licensing scheme be created to utilize the national and international aspects of telemedicine? Second, when problems arise in the context of national and international telemedicine, where can a lawsuit be initiated? Third, when two states or two countries interact via telemedicine, what law should be applied in the event of a conflict? Finally, how do traditional tort principles apply to telemedicine?
A. Regulation and Licensure of Telemedicine
In the United States, the regulation of health care has traditionally been left to the individual states. 3 ' Historically, the authority to regulate health care is founded on the States' "police power."' 36 This power to provide and regulate healih services is considered a part of the states' plenary powers, "the power to provide for and protect the public health is a basic, inherent power of the government." 3 ' The Supreme Court established the premise that a state can exercise "[i]ts unquestioned power to protect the health and safety of its people."138 Currently, all fifty states regulate the practice of medicine. 139 In order to practice medicine in the United States, physicians must meet certain national and state standards. Even before physicians attend medical school, they must take the Medical College Admissions Test (MCAT), which is administered nationwide and is a factor'o in being 134 
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A GLOBAL HosPrrAL IS CLOSER THAN WE THINK admitted to medical school. 4 ' Although these standards vary among medical schools, the testing that medical students undergo is nationally regulated.
14 2 "The National Board of Medical Examiners regulates the tests that medical schools administer. ' These tests are standard at medical schools nationwide.'" Upon graduating from medical school and completing all of the requirements, physicians may begin residency training in a specialty." In otder to specialize in a certain area of medicine, physicians must undergo a residency program in that area and pass a national test before they are considered Board Certified.'" A physician who is Board Certified as a specialist in Oncology graduated from a nationally accredited medical school, passed several national standardized tests both in general and within that specialty, and the state has granted the physician a license to practice medicine within that state. 47 To practice medicine in a certain state, a physician must be licensed in that state.' The practice of telemedicine does not require a special license, but most states have statutes that regulate telemedicine.
49 Some states stringently regulate telemedicine,'" but other states permit limited exceptions for licensed, out-of-state physicians.'' Unfortunately, these exceptions do not permit telemedicine to reach those patients who could benefit the most from this system." 5 2 States require full licensure in order to practice medicine in another state.' 53 Full licensure requires physicians to become fully licensed in every state in which they wish to practice telemedicine. This presents the most serious impediment to a nationwide telemedicine program. Despite the various exceptions to state licensing requirements,' the licensing of physicians is a problem that must be resolved before telemedicine programs are implemented nationwide. Several solutions to the problem faced by telemedicine programs regarding state licensure requirements, however, have been proposed.
B. "Telemedicine Only" License
A plan proposed by the Federation of State Medical Boards (FSMB) allows each state to create its own standards for a "telemedicine only" license. ' While this proposal may help individual states regulate their telemedicine programs, it makes it more difficult to establish a feasible, national program of this type.' 56 Fifty different approaches to telemedicine licensing standards will inevitably prevent physicians from consulting via telemedicine with out-of-state physicians. To alleviate this difficulty, states can legislate exceptions for physicians who are licensed in another state. Endorsements allow practitioners currently licensed for telemedicine in one state to practice telemedicine in other states, provided the physician's other credentials are adequate.
If a state adopted the FSMB proposal, physicians wishing to practice § 43-34-31.1 (1999). 151. In addition to the exceptions described in section two [IC 25-22.5-1-2] of this chapter, a nonresident physician who is located outside Indiana does not practice medicine or osteopathy in Indiana by providing a second opinion to a licensee or diagnostic or treatment services to a patient in Indiana following medical care originally provided to the patient while outside of [Vol. 11: 1 telemedicine within that state would have to obtain a special license specifically for telemedicine.' 58 This allows the states to regulate the health and safety of its citizens while still allowing for the use of telemedicine. Under the FSMB proposal, the state medical licensing board in the state in which the patient is examined would maintain disciplinary authority over the physician.' 59 This approach, however, does not simplify the problems that are posed by the interstate practice of telemedicine. In addition, this approach does not address problems that would be faced by an international telemedicine system.
The American Telemedicine Association (ATA) endorses a position on state licensure that is similar to that proposed by the FSMB. The ATA proposed that states should continue to regulate medical professionals.' °H owever, to best utilize telemedicine, states should allow patients and primary care physicians to access the services of physicians (specialists) in other locations, including other states.' 6 ' By allowing each state to determine its own standards for telemedicine, patients in rural communities who need telemedicine the most are not helped.
C. Registration for the Practice of Telemedicine
In 1996, California enacted the Telemedicine Development Act. 62 This Act provides an innovative method for promoting telemedicine through interstate cooperation. 6 ' Ultimately, this statute establishes guidelines for a telemedicine program by enabling a registered telemedicine practitioner to offer services in California without obtaining a California medical license. In order to qualify for this exception, out-of-state practitioners must meet certain criteria. To consult with patients in California via telemedicine, an out-of-state physician must consult with a licensed California physician who is considered the "primary caregiver."' 64 Furthermore, out-of-state physicians are prohibited from opening an office in California, appointing a place to meet patients, or even receiving calls from patients they have consulted with in California."' 5 This statute provides protection for California citizens and promotes the use of telemedicine.
Limiting which physician a California patient can consult arguably gives patients the best care possible. This statute is also beneficial because California physicians are not inundated with patients who in the past did not have access to them, and now have access to them via telemedicine. However, even if every state adopted statutes similar in kind and scope to California's, many problems would still exist. Specifically, telemedicine programs in foreign countries pose additional problems.
D. National Licensure
A national licensure proposal would greatly simplify national and international telemedicine use. By taking a standardized test, a national license would be available to physicians."C The examination would cover medical knowledge that would be used by physicians and technological knowledge necessary to effectively use telemedicine.1 67 A national licensure system eliminates the guesswork that accompanies the other two proposals and also simplifies the practice of telemedicine.
1 " In addition, by allowing the federal government to regulate the practice of telemedicine, populations that need telemedicine the most could receive it. Finally, a national telemedicine system would facilitate the international practice of telemedicine.
A national telemedicine system is already being used by the military.'6 Under military law, a health care professional that is a member of the armed forces and holds a valid license issued by a state may practice his profession anywhere in the United States and its territories. " Although a national telemedicine program is certainly feasible, certain problems remain. Each state has the power to regulate the health and safety of its citizens, and telemedicine is considered their exclusive domain. However, the regulation of health care is becoming increasingly federalized. For example, the federal government regulates the provision of medical services to veterans and the military. In this situation, the government serves as a third-party payor" t , through the Medicare and Medicaid programs."
In addition, Congress regulates health care financing and, more particularly, the financing of telemedical developments throughout the nation.
Since the federal A national regulation standard is already implemented to a certain extent in the United States. Prospective medical students take a national examination 74 as part of the admissions process. While in medical school, students must take at least two tests administered by the National Board of Medical Examiners. These tests are nationally standardized. Thus, medical schools must tailor their curriculum to the national standard to allow students to pass these exams. Once a physician decides to specialize, there is another national test to become Board Certified in that specialty. Therefore, establishing a federal license for telemedicine may be the easy to implement because the practice of medicine is already nationally regulated and standardized.
The use of telemedicine on an international scope has increased dramatically within the last five years. Discussions about licensure must begin to take into account this fact. An international telemedicine licensure program would ensure that physicians who consult with other physicians across international borders are trained in both the area of medicine in which they consult and practice in telemedicine. Therefore, an international telemedicine licensure program should be examined to determine its necessity and feasibility.
Jurisdiction
One of the major problems inherent in development of telemedicine regulation is the ambiguity surrounding where a "consultation" takes place. A consultation, which establishes a physician-patient relationship, is crucial for medical malpractice concerns. If a physician in Ohio consults with a physician in Switzerland, is the physician in Switzerland subject to service of process in the United States in the event of a misdiagnosis? The Due Process Clause of the U.S. Constitution" 5 prohibits unwarranted assertions of personal jurisdiction. 6 For jurisdiction to be asserted upon a foreign party, the foreign party must have minimum contacts with the forum. " The minimum contacts test consists of two parts. First, the defendant must have purposefully created contacts with the forum, and those contacts must rise to 
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a level such that the defendant could reasonably expect to face lawsuits in the forum based on those contacts.' 78 Secondly, the exercise of jurisdiction must be fair and reasonable.'7 9 At this point in the development, courts are ill equipped to address a question of minimal contacts.
In the context of telemedicine across international borders, the question of whether minimal contacts would be established is unclear. In most cases, a single consultation is too attenuated a contact to establish minimal contacts. " However, as physicians enter into consultation contracts with other countries, this relationship becomes less attenuated.''
The opposite situation occurs when a physician in a foreign country consults a physician in the United States and malpractice occurs. Will the physician in the United States be compelled to stand trial in that country? If the physician has established a relationship with the patient, it is likely that the consulted physician will be forced to stand trial in the foreign country.
Various proposals have also been suggested for determining jurisdiction in a telemedicine case. The first proposal involves a patient being "electronically transported" to the state or country in which the consulting physician is located."i Physicians are deemed to be practicing within their own state or country, and additional licensure is not needed. 183 This legal fiction is impractical because states will not relinquish their interest in protecting their citizens." In addition, if this is adopted in an international setting, a U.S. patient would be deemed to be transported to a foreign country, making the commencement of a lawsuit extremely difficult. In the alternative, a physician can be considered "electronically transported" to the state in which the patient is located. Notwithstanding this, the proposed determination of jurisdiction over a patient is completely arbitrary and would create confusion.
By adopting a national telemedicine system, jurisdictional issues are simplified. A proposed solution to the problem of where a consultation is deemed to take place is the adoption of a national licensure system.' Congress is granted the power by the U.S. Constitution to regulate interstate commerce.ls 6 Assuming that telemedicine develops and substantially affects [Vol. 11: 1 interstate commerce, Congress can regulate this activity.'" The Center for Telemedicine Law asserts that a federal impetus is "necessary to create a uniform interstate licensure system."' 88 A national licensure system allows for federal court jurisdiction in the event of a dispute between citizens of different states. It also allows for the same law and the same procedure to be applied in all fifty states. In the context of an international telemedicine system, federal court jurisdiction simplifies matters for foreign defendants or plaintiffs.
Jurisdictional uncertainty inhibits the development of telemedicine because physicians are fearful of being sued. This question becomes more difficult when physicians must determine if they established a legal duty towards the patient in the form of a physician-patient relationship.
The Physician-Patient Relationship and Medical Malpractice
For the minimal contacts test to be used to determine if a physicianpatient relationship exists, it must first be determined whether a consultation has occurred. Five factors are crucial to determining whether a consultation has formed between a physician and patient. 1 8 9 The first factor is whether the consulting physician and patient see each other. "9 In the context of modern developments in telemedicine technologies, a face-to-face consultation is standard. 9 ' The second factor is whether the physician examines the patient." This factor is ambiguous because it is unclear exactly what constitutes an examination. Telemedicine allows for face-to-face interaction between the physician and the patient.' 9 ' In addition, robotic manipulations, while not standard in telemedical examinations, are fast becoming an integral part of examinations. Telemedicine technology allows the physician to see and interact with the patient verbally. In addition, a physician's routine examination tasks includes listening to a heart-beat, 1 " examining a patient's ear, nose, or mouth," 9 and observing certain tests, such as sonograms.'9
The third factor is whether a consulting physician ever examines the patient's records. 197 One of the primary uses of telemedicine is electronic information transfer.'" This involves the exchange of information, such as the patient's medical record, which includes vital statistics' 99 and test results. This type of information transfer is standard in telemedical consultations. 2 ' Thus, telemedicine meets the third factor.
The fourth factor that determines whether a physician-patient relationship exists is whether the consulting physician knows the patient's name. 20 ' With a face-to-face consultation via telemedicine, there is a good chance that the consulting physician knows the patient's name. Because telemedicine is rarely restricted to electronic information transfer, the fourth factor is met by telemedicine.
The fifth and final factor is whether the consultation is either gratuitous or fee-based.' 2 Contracts between physicians in the United States and hospitals in foreign countries are becoming common. 2 3 In addition, Medicare and Medicaid have begun to reimburse telemedicine consultations.'° This involves a fee for services provided, and therefore the physician is subjected to jurisdiction in a foreign country.
In Lopez v. Aziz,a the Texas Court of Appeals determined that a physician who was consulted by a treating physician by telephone was not responsible for the patient's demise because a physician-patient relationship had not been formed. This relationship was not formed because "there [was] no evidence that Dr. Aziz contracted with Dr. Martinez [the treating physician], or anyone else, to perform any services for Mrs. Lopez. "2 The court concluded that, because the consulted physician only provided a recommendation and not an informed diagnosis, he had not established a patient-physician relationship and could not be held responsible for the results caused by the decision of the treating physician. 2 0° Thus, a telephone conversation between physicians is not always enough to establish a relationship.
However, some telephone consultations have been found to create a physician-patient relationship. In Wheeler v. Yettie Kersting Memorial Hospital,/ a telephone consultation in which a physician received information regarding a patient from a nurse at the emergency room established a physician-patient relationship.2 A physician-patient relationship was determined to exist because the physician used information obtained from the nurse in making the decision to transfer the patient to a hospital over ninety miles away. 21 0 The patient died en route to the hospital, and the physician was deemed responsible. 2 1 ' The fact that the physician who made the decision was the on-call physician also entered into the court's decision. 212 Because a relationship is most likely formed during a telemedicine consultation, to what standard of care should the physician be held? With the current developments in medicine and communications, including telemedicine, a national standard of care is the most appropriate standard. A national standard of care requires a physician to exercise the degree of care and skill a reasonably competent practitioner in his specialty would use in similar circumstances. 213 As the practice of medicine becomes more and more nationalized, courts are using the national standard of care. 21
3.
Choice
of Law and Conflict of Law Issues
Even if jurisdiction is determined to exist, it is unclear which law should be applied. This is especially true where the laws are in conflict. The choice of law is especially significant in the context of international telemedicine. Modem conflict of law rules for torts in the United States have used the "center of gravity" or "grouping of contacts" doctrine.
2 1 5 In Babcock v. Jackson, 1 6 the court stated that this doctrine gives "controlling effect to the law of the jurisdiction which, because of its relationship or contact with the occurrence or the parties, has the greatest concern with the specific issue raised in the litigation." 2 17 Moreover, the following four key contacts are considered in determining the law with the most significant relationship: the domicile, the residence, the nationality, and the place where the relationship between the parties is centered. 218 However, the choice of law rule for torts in the United States is diversified throughout the states. 
See id
